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GILBERT LAURIE, Eſq; Lord Provoſt of Edinburgh, 


and others, 
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George- James Duke of Hamilton, and his tutors. 
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I HE Lord Coalſton Ordinary, in the divifion of the common 
muirs, or commonties, of Reddingrig and Whiteſiderig, in the 
ſhire of Stirling, has taken the debate and whole proceed- 
ings to report, and ordered informations. In this diviſion, 
ſundry extraordinary claims have been made by his Grace the Duke 
of Hamilton. The heritors of the lands adj Jacent to theſe muirs, and of 
the muirs themſelves, have ſeverally claimed a right of commonproperty, 
and to have a ſhare in the diviſion, conform to their valued rent. The 
Lord Ordinary, by interlocutors hereafter to be mentioned, has di- 
vided the heritors into two claſſes; and has found, that the titles 
of the firſt claſs do intitle to a right of common property; but the 
titles of the ſecond claſs do import a right of /erv:itude only. 

This diviſion has made it neceſſary to give in ſeparate informa- 
tions. Theſe who have rights of common property will ſupport 
their own title, and alſo ſtate the objections to the various claims 
of Duke Hamilton. This information, therefore, 1s confined ſole- 
ly to the ſecond clafs of rights, which the Lord Ordinary at firſt 
found to import a ſervitude only; but that point being Kept open 
by repreſentation and anſwers, 15 now entirely ſubmitted to the 
deciſion of the Lords, upon the report. 

In order to make this queſtion underſtood, it will be proper to 
inform, that the large extenſive and uncultivated muirs of Redding- 
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rig and Mhiteſiderig, before the Reformation, were the property of 
the abbot and convent of Holyroodhouſe, as alſo the corn-lands 
adjacent to theſe muirs: and it is believed to be a fact, as a thing 
uſual and ordinary, that the tenants of the abbacy in the corn- 
lands adjacent to theſe muirs, likewiſe poſſeſſed the muirs in com- 
mon; and when they paid their rents, it was not ſolely for the 
corn land poſſeſſed excluſively by them, but likewiſe for their com- 
mon poſſeſſions in the muirs; at leaſt ſo far is certain, that, as far 
back as the production has gone, or the memory of witneſſes can 
reach, all the feuers, and their tenants of this abbacy, have been on 
the above footing; and have not only been intitled to the corn- 
lands poſſeſſed as ſeveral or excluſive property, but alſo to a poſſeſſion 
in common of paſturage, &%c. upon the foreſaid muirs now under 
diviſion. And this common poſſeſſion continues to this day. 

It appears from the production, that, prior to the 1552, the ab- 
bots of Holyroodhouſe had feued out parcels of the abbacy, then 
called the barony of Rerſe, with the general clauſe of moſſes, muira, 
common paſturage, &c. and all their pertinents, to ſeveral] people, to 
be held of the abbot and convent. 

In the 1552, the abbots fened out to the Duke of Chattlerault 
the remaining parcels of the barony of Kerſe; and, among others, 
terras de Whiteſide, terras de Redding; and in the Tenendas, there is 
the following clauſe: © Cum communi paſtura, libero introitu et 
* exitu, ac cum omnibus aliis et ſingulis libertatibus, commodi- 
* tatibus, proficuis, aſiamentis, et juſtis ſuis pertinen. quibuſcun- 
“que, tam non nominatis quam nominatis, tam ſubtus terra 
* quam ſupra terram, procul et prope, ad prædictas terras, molen- 
* dina, et piſcarias, cum univerſis et ſingulis ſuis pendiculis, re- 
ſpective pertinen.; to be held of the abbot for the feu-duty there- 
in mentioned. 

At the beginning of the Reformation, the whole lands, proper— 
ty and ſuperiority, of this abbacy, under the exception of the an- 
terior feu · rights, were reſigned in the hands of the crown in favour 
of Sir Lewis Ballandine of Broughton, then Lord Juſtice Clerk, 
who obtained charter, with a Novodamus, and an erection into a 
new barony, to be called the barony of Broughton : And in this manner 
the Duke of Chattlerault became vaſlal to Sir Lewis Ballandine, 
then come in place of the abbot and convent of Holyroodhouſe. 

William Ballandine, the heir of Sir Lewis, fold and diſponed to 
James Marquis of Hamilton, the ſuperiority of the ſpecial and par- 
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ticular lands contained in the aforeſaid feu-charter 1552; whereup- 


on the Marquis, of this date, obtained charter of reſignation un- Aug. 14 161 


der the great ſeal, with a clauſe of Novodamus, and a new erec- 
tion, to be called in time coming the lordſhip, barony, and regality 
of Abbots-Ker/e. 

The family of Hamilton having in this manner conſolidated 
their property with the ſuperiority, followed out the plan of the 
abbots of Holyroodhouſe, by granting feus from time to time of 
parcels of their property, upon ſuch terms and conditions as their 
vaſſals and they agreed upon: ſo that in progreſs of time the 
greateſt part of this ancient barony being feued out, a great num- 
ber came to have rights, either of property or ſervitude, upon the 
muirs of Whiteſiderig and Reddingrig, and thereby a great track of 
land was left uncultivated, to the great hurt and prejudice of the 
country. 

To remove this evil, Mr Robert Hunter of Elrig, profeſſor of 
Greek in the univerſity of Edinburgh, Robert Johnſton of Over- 
town, and James Beveridge -merchant in Edinburgh, brought a 
proceſs againſt the Duke of Hamilton and others, upon the 38th 
act 1695, intitled, Ac? for the dividing of commonties, libelling 
thereon; © And that the purſuers were proprietors of, and ſtand 
“ heritably infeft and ſeiſed in the lands and others libelled, and 
„% have been in the immemorial and uninterrupted poſſeſſion of 
* the common muirs or commonties lying adjacent thereto, com- 
„ monly called and known by the name of the common muirs or 
* commonties of Reddingrig and Whiteſiderig,” &c.; and thereupon 
concluding for production of the titles, an act and commiſſion for 

roving, Oc. and other matters, in common form. This action 
was called before the Lord Coalſton, who, on the 21ſt of Tuly 
1761, ſuſtained the purſuere titles for carrying on this proceſs, granted 
commiſſion, and ordered a plan. 

In conſequence of this interlocutor, a proof was led, and a plan 
made, and a production of the title-deeds by ſundry of the claim- 
ants : From this production it appeared, that the titles deſerved 
different conſiderations, and therefore it would be proper to divide 
the claimants into ſeveral claſſes. And to fave an unneceſſary 
production of title-deeds, in the beginning of the proceſs, it was 
thought adviſeable for all parties, after claſling the claimants, to 
ſtate the rights and poſſeſſion of one only of each claſs, and to 
ſubmit the ſame to the judgement of the Lord Ordinary ; and as 
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his Lordſhip's interlocutor would not only apply to that ſpecial 
caſe, but be deciſive of all the claims under that claſs, ſo much 
trouble and litigation would be ſaved, both to the Ordinary and 
to the parties: And accordingly the cauſe has been conducted in 
this manner, and in this ſhape is to be ſubmitted to your Lord- 
ſhips conſideration. | 

It will be unneceſſary, for the purpoſe of this information, to 
ſtate the various proceedings had before the Lord Ordinary : It 
will, however, be proper to take in at full length the leading in- 
terlocutor of the Lord Ordinary ; becauſe it fets forth the whole 
points reported to your Lordſhips for deciſion, and taken to report. 

* Finds, That the barony of Kerſe did anciently belong to the 
abbots of Holyroodhoule ; and that the muirs of Reddingrig and 
Whiteſiderig, the ſubject of this diviſion, were part of and lay 
locally within the ſaid barony. 
Finds, That certain farms of the ſaid barony were fened out, 
with the parts and pertinents, to the predeceſſors and authors 
of the Earl of Dunmore, John Sinclair, and William Drum— 
mond of Grange; and that the remainder of the ſaid baron 
was, in the year 1552, feued out to the then Duke of Chat 
tlerault, who thereafter acquired right to the ſuperiority of his 
own lands, which, by the charter under the great ſeal in the 
year 1611, were erected into a barony and regality, called the 
barony and regality of Abbots-Kerſe. 
* Finds, That the family of Hamilton did grant feu-rights of 
other parts of the ſaid barony, ro ſundry perſons, predeceſſors 
and authors to the parties in this cauſe; and that theſe feu- 
rights were granted under different qualities and conditions. 
* Finds, in particular, That in the year 1592 a precept of Clare 
conflat was granted by James Earl of Arran, with conſent of his 
tutor and curator, in favour of William Monteith, for infefting 
him, as heir of his uncle, in the lands of Overſaltcoats, with 
their pertinents, lying in the barony of Kerſe, and ſhire of Stir- 
ling; and that in the year 1647 another precept of Clare conftat 
was granted, by James Marquis, thereafter Duke of Hamilton, in 
favour of Charles Monteith of Randieford, for infefting him as heir 
of his father William Monteith of Randieford, in the ſaid lands 
of Overſaltcoats, with their ſundry pertinents ; and whereupon 
infeftment followed the 11th of February 1647, in favour of the 
{aid Charles Monteith, from whom Kobert Johnſton and James 


* Beveridge, 


cc 
cc 
cc 


cc 
6c 
cc 
cc 
10 
6c 
6c 
1 


40 
cc 


£c 


3 


Beveridge, two of the purſuers, and John Gib, one of the de- 
fenders in this cauſe, derive right by progreſs. 

Finds it proved, That the ſaid Robert Johnſton, James Beve- 
ridge, and John Gib, their predeceſſors and authors, have im- 
memorially poſſeſſed the ſaid muirs of Reddingrig and Whiteſide- 
rig, as part and pertinent of the ſaid lands; and therefore finds, 
That the ſaid Robert Johnſton, James Beveridge, and John Gib, 
have a right of common property in the ſaid muirs, effeiring to 
their reſpective lands, and are intitled to a ſhare in the diviſion, 
according to the valued rent thereof. 


And finds, That the whole other defenders, who have made tlic 


like production, and proved the ſame poſſeſſion, with the ſaid Ro- 
bert Johnſton, James Beveridge, and John Gib, whether deri- 
ving right from the abbots, or from the family of Hamilton, 
are in the like manner to be conſidered as joint proprietors, and 
intitled to draw a ſhare in the diviſion, according to their re- 
ſpective valued rents. 

* Finds, That the defender John Robertſon, as ſtanding infeſt 
in certain parts and portions of the lands of Randieford, Salt- 
coats, commonly called the two Northwards, and Biſſet's houſe, 
with the houſes, yards, and pertinents ; as alſo in a proportion- 
al part of the muir of Reddingrig and Whiteſiderig, effeiring to 
the valued rent of the foreſaid lands confirmed by the family of 
Hamilton, the ſuperior has a right of common property in the 
ſaid muirs ; and in reſpect thereof, and of the proof adduced 
on the part of the ſaid John Robertſon, as alſo the admiſſion of 
the Duke of Hamilton, finds, That the ſaid John Robertſon is 
intitled to a ſhare in the diviſion, according to the valued rent of 
his ſaid lands. 

* And further finds, That in the year 1633, the then Marquis 
of Hamilton did, by feu- contract, diſpone in favour of David 
Livingſton five oxgangs, and half an oxgang of the lands of Over 
Polmonth, with parts, pendicles, and pertments, together with the 
paſturage of cattle and privilege of commonty within the bounds of 


« the common muir of Reddingrig and Whitejiderig, conform to old uſe 
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and wont. Finds it proved, That the poſſeſſors of the ſaid lands 
have been immemorially in uſe of paſturing their cattle, and 


caſting feuel, fail, and divot, on the ſaid muirs : But in reſpect 


the original grant imports only a ſervitude, finds, That the de- 


fender Gilbert Laurie, as deriving right from the ſaid David Li- 
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vingſton, is not to be conſidered as a joint proprietor, but is on- 
ly intitled to be continued in poſſeſſion of his ſervitude, till ſuch 
time as a ſhare ſhall be ſet off to him, ſufficient to anſwer the 
ſervitude. a 

&* And finds, That the whole other defenders, who are in par: 
caſu with the ſaid Gilbert Laurie, are in like manner to be con- 
tinued in poſſeſſion of their reſpective ſervitudes, until ſuch time 
as ſhares ſhall be ſet off to them as aforeſaid. | 
Finds it proved, That the tenants and poſſeſſors of the lands 
of Hill of Polmonth, Nether Mumerals, Beg's poſleſhon near 
Bowhouſe mill, Maryflats, and Seggyhole, being all parts of the 
barony of Abbots-Kerſe, have immemorially poſſeſſed the muirs 
of Reddingrig and Whiteſiderig, as part and pertinent of their 
reſpective farms: And therefore finds, That the defender the 
Duke of Hamilton, as proprietor of theſe lands, is to be conſi- 
dered as a joint proprietor, intitled to draw a ſhare in the divi- 
ſion, according to the valued rent of theſe farms; but in reſpect 
of the decifions in the caſe of Biggar and Mearns muir, finds, 
that he is not intitled to any præcipuum. 

* Finds, That the family of Hamilton did, in many of the feu- 
rights granted by them to their vaſlals in the barony, re- 
ſerve privilege and liberty of working coal, ſetting down ſhanks, 
and making ways and paſſages on any part of the grounds ſo 
feued : And finds it proved and admitted, That they have been 
in uſe of working coal on the muirs now under diviſion, with- 
out communicating any part of the profits or tack-duties to the 
other heritors : And therefore finds, That, in the decreet of divi- 
ſion, there is to be reſerved to his Grace, his heirs and ſucceſſors, 
the ſame power of working coal on the parts of the muir to be 
ſet off to theſe whoſe rights are burdened with the reſervation a- 
bove mentioned: And finds, That the decreet is to contain the 
like reſervation to his Grace of working coal on theſe parts of 
the muir which ſhall be ſet off to ſuch of the heritors as are here- 
by found to have only a right of ſervitude : But finds, That af- 
ter the diviſion, theſe heritors who are hereby found to have 

rights of common property, and whoſe rights are not burdened 
with any reſervation of working coal, ſhall, in all time 
thereafter have the ſole and excluſive right of working coal with- 


in the limits of the ſhares of the muir to be ſet off to them; and 
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© that his Grace ſhall have no power of working coal or other mi- 
* nerals thereon. T | 
And finds, That in caſe after the diviſion his Grace, his heirs 
and ſucceſſors, ſhall at any time, in virtue of the powers hereby 
reſerved, work coal within the ſhares ſet off to any of the heri- 
tors, they ſhall be obliged to pay the damage done to the ground, 
according to the value of the grounds ſo damaged, at the time 
when the damage 1s done, 

Finds, That the poſſeſſion had by his Grace and his predeceſ- 
ſors of uplifting marker-dues at the tryſts of Falkirk, has not 
been of ſuch a nature, or of ſuch endurance, as to intitle him 
to apply the ſame wholly to his own uſe in time coming, or to 
have any ſhare of the muir ſet off to him on that account: But 
in reſpect that all parties having intereſt are not in the field, 
finds, That that part of the muir on which the tryſts of Falkirk 
have been uſually held, muſt remain common and undivided, 
till ſuch time as it ſhall be determined in a proper proceſs, how 
far the lieges are of right intitled to continue their ancient poſ- 
ſeſſion of holding tryſts on that part of the muir.” 
It has already been obſerved, That this information is confined 
ſolely to the fecond claſs of claimants in the above interlocutor, of 
which the five oxgangs and half an oxgang of the lands of Over 
Polmonth were put as an example; and the deciſion thereon will 
regulate not only this caſe, but all others in the ſame claſs. And 
the queſtion on this head taken to report, is, Whether the titles of 
Gilbert Laurie do carry the muirs of Reddingrig and Whiteſiderig 
as common property ? or if they import no more than a right of 
ſervitude: | 

The five oxgangs and half an oxgang of the lands of Over Pol- 
month, were difponed by the Marquis of Hamilton in the 1633, 
with houſes, biggmgs, yards, moſſes, muirs, meadows, tofts, crofts,, 
parts, pendicles, and pertinents; together with the paſturage of cattle, 
and privilege of commonty, within the bounds of the common 
4 muir of Reddingrig and Whiteſiderig, conform to old uſe and 
« privilege, belonging to the ſaid lands; and all other liberties and 


* commodities uſed and wont.” And it appears from the ſtate, State p. 122: 
that there is the cleareſt proof, that the tenants have, immemo- & 129. 


rially and uninterruptedly, been in uſe to paſture and caſt feuel, 
&al, and divot, upon the muirs in queſtion. 
At the Reformation, when Sir Lewis Ballandine was ſuperior of 
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the whole abbacy, the family of Hamilton ſtood on the ſame foot 
with the other vaſſals of that abbacy. Each vaſſal had ſeverally a 
feu of a parcel of the barony, with parts and pertments, &c. The 
Duke of  Chattlerault had his feu in the ſame form and ſtyle. He 
had not a diſpoſition to the muirs of Mhitęſide or Redding per ex- 
preſſum; for thefe muirs are not ſo much as mentioned in his feu- 
charter. He had not a diſpoſition to the barony of Kerſe, under 
which denomination theſe muirs might have been carried. His 
diſpoſition is only to particular and ſpecial lands, parcel of ſaid 
barony, with parts and pertinents predict, terrarum tantum. Upon 
that clauſe, with uninterrupted poſſeſſion in common, by the te- 
nants of the abbacy, prior to his feu, or, by his own, ſubſequent 
thereto, the Duke came to have a right of common property with 
his co-vaſſals, and with their common ſuperior in thoſe lands, 
which the ſuperior had retained and not feued out; and it 1s be- 
lieved, that this is the uſual riſe and origin of common property in 
large uncultivated muirs. . 

It has likewiſe been taken notice of, and it is reaſonable to ſup- 
poſe, from the ſituation of theſe muirs, ſurrounded by the tenants 
in the corn-lands, the property of the abbots, that all theſe tenants 

ſſeſſed the muirs in common, and paid a joint duty for their 
ſeveral poſſeſſions. In like manner, fince the Reformation, theſe 
vaſſals have poſſeſſed their ſeveral feus, and had poſſeſſion in com- 
mon on the muirs, for both of which they have paid to the ſupe- 
rior one feu- duty only. _ 

It can therefore hardly admit of a doubt, that when the family 
of Hamilton acquired the ſuperiority in the 1611, and became ab- 
ſolute proprietor of the adjacent farms, and of the ſaid muirs as 
part thereof, that, as they followed the practice of the ancient ab- 
hots, in feuing out, both in ſubſtance and ſtyle; ſo in the ſame 
manner, their ſeveral tenants would continue their poſſeſſion of the 
muirs as their common paſture; and of conſequence, when the fa- 
mily of Hamilton feued out one of thofe farms, for example, the 
five oxgangs and half an oxgang of Over Polmonth, ith the per- 
tinents, they thereby granted a right to ſaid muirs, not of com- 
mon paſturage, but of property, as the family had it themſelves. 
The preſent common poſſeſſion of the muir, and held ſo immemo- 
Fially, is legal evidence, that the ſame poſſeſſion was held at the 
time of the feu of the ſaid five oxgates in the 1633; and, of con- 
ſequence, that the common property was then given to the vaſſal, 
the author of Gilbert Laurie, and now belongs to him. 
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But a doubt was ſtarted, That the above diſpoſition to Gilbert 
Laurie's author had not ſtopped ſhort at parts, pendicles, and per- 
tinents, which ſingly would have given a right of common pro- 
perty; but had likewiſe gone on with the exegetic expreſſions in 
modern charters; © together with the paſturage of cattle, and 
“ privilege of commonty, within the bounds of the common muir 
* of Reddingrig and Whiteſiderig, conform to old uſe and pri- 
“ vilege belonging to the ſaid lands,” And it was ſaid, that this e- 
numeration was taxative of that right of property to the muirs, 
which was ab ante conveyed in the diſpoſition as part and perti- 
nent. 

But it is humbly ſubmitted, if there is good ground for this cri— 
tical objection. For, Im, It muſt be obſerved, That in the above 
clauſe there is an expreſs diſpoſition, inter alia, to the muirs, with 
parts, pendicles, and pertinents, which can apply to nothing elſe 
than the muirs of Whiteſiderig and Reddingrig, under diviſion : 
And to contend, that theſe are not carried by the diſpoſition to the 
muirs, is, in other words, to alledge, that the five oxgangs and a 
half are not even carried by the diſpoſition. For if the word 
muirs, with parts, pendicles, and pertments, has no meaning in one 
part of the clauſe, ſo neither can the oxgang in the other. 

2do, If the above addition to the more ancient clauſe, and de- 
ſigning the muirs nommatim, leaves no doubt of the intention of 
the diſponer to create a right, nor of the ſubject of which the 
right of common property 1s conveyed, becauſe it refers to old uſe 
and privilege belonging to the ſaid lands, plainly relating to the ſtate 
of the caſe already repreſented, v:z. That theſe muirs were anciently 
the common paſture of the barony, poſſeſſed in common by the 
whole tenants of the abbots, and afterwards by the tenants of the 
family of Hamilton ; and as parcels thereof were feued out, a pro- 
portional part of theſe common muirs were thereby conveyed, con- 
form to ſuch old u/e and privilege belonging to ſaid lands. Such is the 
right of the vaſlals of the firſt claſs, prior to the 1552; ſuch was 
the right of the family of Hamilton, prior to the 1611; and ſuch 
is the right of Gilbert Laurie, although more diffuſely ſet forth, 
according to modern practice. All three appear to ſtand on the 
ſame foot, having each of them a diſpoſition, with parts and per- 
tinents, which, per /e, is ſufficient to carry a right of common pro- 
perty. It would therefore be ſtraining very hard, to make the ad- 
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dition to Gilbert Laurie's clauſe, by which a clearer and more di- 
rect right was intended to be conveyed, to be taxative of the diſ- 
pofition ab ante granted, ſo as not to import the more ample and 
greater right of common property. 

It was objected, That the preſent caſe fell preciſely under that of 
Biggar in the diviſion thereof, decided 23d February 1739, where 
your Lordſhi ps found, That this clauſe, with parts and pertinents, 
* and common paſturage uſed and wont, doth only import a right 
e of ſervitude, unleſs the feuer condeſcend upon ſome ſpecial right 
of common paſturage belonging to his lands, other than that 
upon the ſaid commonty, to which the general words of com- 
* mon paſturage may apply; 23d January 1739, Earl of Wig- 
« toun contra feuers.” But your Lordſhips will obſerve, that the 
two clauſes are manifeſtly and clearly different, which will lead to 
2 different conſtruction and interpretation. 

For, 1mo, The clauſe in the caſe of Biggar did not contain a 
diſpoſition to muirs, with parts and pertinents, as the clauſe in the 
preſent caſe does. 2do, In Biggar it referred to uſe and wont only; 
whereas in the preſent caſe, it is conform to old uſe and privilege be- 
longing to the aid lands. And what belonged to the foreſaid lands has 
already appeared. The muirs were a part of the farm poſſeſſed by the 
tenants, upon which account a higher or additional rent muſt 
have been paid: and in this manner, as part of the farm, were the 
muirs fened out to the vaſſals, as belonging to the ſaid lands; ſpe- 
cially and nominatim feued out; which clearly points out a right of 
property. 37:0, The clauſe in Biggar was, with parts and pertinents, 
and common paſiurage ; whereas in the preſent caſe it runs, parts, 
pendicles, and pertinents, together with the paſturage, &c. which be- 
1ng in the ablative abſolute, is a ſeveral diſpoſition and conveyance 
and being thus ſeparated from the anterior diſpoſition . with parts 
and pertinents,, it cannot be regulated, and much leſs be interpret- 
ed to be taxative thereof, or a reſtriction to a ſmaller and leſſer 
right. 

* the whole, it is humbly ſubmitted, that it ought to be 
found Gilbert Laurie has a right of common property; and the de- 
ciſton of your Lordſhips will determine the claims of the other he- 
ritors who are in part caſu with him. 


In reſpect whereof, &c. 


DAV. DALRYMPLE. 


